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Since 1989, a period of change unprecedented in eastern Europe since 1945 has combined with 

globalisation (to which the Communist bloc had in large measure been the major obstacle) and a 

major shift in the economies of scale in farming. Not only has this proved challenging to manage, 

but it has often acted as a catalyst for latent insecurities in the countryside. At the same time, 

restitution and privatisation policies, themselves often implemented only on a restricted scale, 

have left large areas of land under state control or management, which have then become the 

subject of policies and decisions whose even-handedness and transparency is frequently called into 

question. In reaction, a public debate, often conducted in emotive terms, has begun on a politics 

of scale, typically using ill-defined umbrella phrases such as ‘land grabbing’, which calls into 

question both the shape of future Agricultural Policy and the functioning of markets (and 

particularly the European Union Internal Market). This debate, which is loudest in the new 

Member States, who undertook to privatise state assets and open markets over varying transition 

periods in their Treaties of Accession to the European Union, has nevertheless sought to develop 

arguments based on discrete situations in western Europe and, in some cases (notably France), 

intervention policies based on the introduction of pre-emption rights.  

It is currently possible to discern two trends, the emergence in some new Member States of state 

reserves of agricultural land which then become the subject of political demands and favours, and 

a politics of micro-agriculture that is pursued in preference to diversification of the rural economy 

and can be used in some countries to shield the state reserve. At a fundamental level, this calls 

into question the intention, and perhaps even the capacity, of some new Member States, to 

complete the process of transition. Yet there is a serious danger that the problems of today are 

being addressed in the context of the world of yesterday, whereas the need is to develop a vibrant, 

sustainable and resilient rural economy in which the actors of the past will still have a valid, and 

validating, role in the future.  
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I. The Politics of Land Ownership, Agricultural Policy and Forestry 

 

1. Forms of ownership (proprietas in Roman law) go back far into Antiquity. Ownership 

provides the fundamental form of capital investment and, therefore, an essential means of 

capitalisation. The alternatives to private ownership as a source of capital for the rural 

economy are public spending (the taxpayer) or financial institutions (borrowing). 

Globalisation sets this in a new and wider context, alongside a need, greater than in the 

past, for the validation of locality. Nevertheless, a politics of scale has often sought to 

influence the functioning of the capital markets, restitution policy (in eastern Europe), 

intervention in land-management structures and agricultural policy itself in a way that 

has profound implications for the future of the European countryside. 

 

2. Historical Background to Agricultural Policy 

 

The structure of ownership is only partially reflected in the structure of farms. While 

many farms are owner-occupied or family farms, others are owned by a landlord, often 

historically the local estate, and the farmer has a contractual right of occupation or 

tenancy. (In the UK, a tenancy may be governed by the terms of the Agricultural 

Holdings Act (1948), amended in 1986, or it may be a Farm Business Tenancy under the 

AHA 1995). In the case of owner-occupied farms, the capital value of the land and 

(usually) buildings is provided by the owner and/or the owner’s family, or must be 

supplied by borrowing. In the case of tenanted farms, much or most of the capital value of 

the land is provided by the landowner. 

 

Historically, the export of grain has been a crucial function of temperate, cereal-growing 

regions. In England, as early as the reign of Queen Elizabeth I, the Privy Council 
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regulated permission to export grain through the county magistrates in order to try and 

balance the need for food security in bad years with the need for the grower to make a 

profit in good ones. In the late eighteenth century, the import and export of grain came to 

be regulated under Act of Parliament in accordance with the (internal) market price. Since 

the early nineteenth century, a number of states have had policies to support agriculture, 

and in the UK the Corn Laws performed this function from 1815-46 by keeping the price 

of grain at an artificially high level. However, free trade which followed the abolition of 

the corn laws subsequently produced its own problems with the agricultural depressions of 

the 1870s, 1890s and 1930s.  Following World War II the British government introduced a 

system of deficiency payments, which continued until British accession to the EEC in 

1973. The CAP, by contrast, was originally based on the mechanism of an intervention 

price which put a floor in the market, but which over time encouraged over-production. In 

the USA, agricultural support in the form of five-yearly Farm Bills dates from 1933. 

 

In Europe, the principal determining factors in the evolution of the CAP have included:  

the initial need to secure food supply;  

a structure of small (and in some countries often tenanted) farms generating its 

own socio-economic philosophy (reflected in post-war land reform in some 

European countries and represented in EU15 particularly by AHAs 1948 and 1986

 in UK and by the SAFER (Sociétés d’Aménagement Foncier et d’Établissement 

Rural) in France);  

the problems of surpluses together with the Uruguay Round of GATT;  

the imbalance between East and West after 40 years of Communism;  

 the preference for short-term supply-side measures (set-aside) followed by a switch 

 to area-based payments, but accompanied with a failure to recognise the loss of 

biodiversity and combined with the failure to make Pillar 2 compulsory, and 

consequently a continuing policy emphasis on Agricultural Policy (latterly 

represented by area payments) as a policy primarily for agriculture rather than 

the wider rural economy and environment. 

 

Three general factors, none of them contemplated at the time of the land reforms of the 

first half of the twentieth century, have particularly affected small farms: 

 

Mechanisation and a reduction in the labour force.  This has affected farms of all 

sizes since the introduction of the tractor and the reaper-binder, and its successor 

the combine harvester. 

 

The increasing size, and efficiency, of machinery, especially as used in arable 

agriculture, has significantly affected economies of scale.  In particular, farm 

machinery has become much more expensive while covering a given area of ground 

much more quickly. This means that fixed costs have to be spread over a much 
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wider area: otherwise the fixed costs per hectare must rise while at the same time 

the machinery resource is used for fewer days. 

 

Livestock and livestock systems (and especially cattle) are the largest source of 

GHG emissions from European agriculture (Annual European Union Greenhouse 

Gas Inventory, 1990-2017, and Inventory Report 2019, EEA, 2019). Methane 

emissions from enteric fermentation in cattle contributed 38 per cent of EU GHG 

emissions from agriculture in 2017 (the percentage rises to 55 per cent if a 20-year 

Global Warming Potential is applied), with a further 15 per cent coming from 

methane and nitrous oxide from manure management. A proportion of the nitrous 

oxide emissions from  managed soils (contributing in all 30 per cent of emissions) 

is also attributable to  the use of arable land for livestock feed. Historically, 

however, small farms have often relied on increasing stocking rates to bolster 

profitability, and this is exacerbated by intensive units, which have been an 

attractive route for farms to expand the business without increasing their area. 

 

 The problems of smaller farms are thus a function of changing economies of scale, the need 

either to expand the size of the farm or find other ways to spread costs, the need to adopt 

new technologies and the need to reduce GHG emissions. 

 

 Across Europe, the problems of new entrants to farming are of a significantly different 

order from even the recent past. The question of capitalisation is particularly relevant. 

Rented land made an important contribution in the former Communist countries in 2005, 

see Johann F.M. Swinnen and Liesbet Vranken, Land and EU Accession: Restrictions by 

New Member States on the Acquisition of Agricultural Real Estate (CEPS, 2009), Table 2,  

However, there is no longer a simple choice between ownership (perhaps financed by 

borrowing) and tenancy, or sole and cooperative trading, since farm partnerships and 

(particularly in response to changes in the size and cost of machinery), farm contracting 

agreements (where the owner bears the variable costs and profits are divisible with the 

contractor according to an agreed formula) are now widespread and offer much greater 

flexibility than tenancy or cooperative structures. In some countries, precarious free 

contracts or share farming agreements between co-owners have come into use. 

 

Consequently, a number of questions have now been reached: 

What should be the structure of Agricultural Policy (currently defined by TFEU, 

art. 39) and what should be its objectives? 

Is the concept of ‘active farmer’ or ‘working farmer’ relevant and how might it be 

defined? 

Would such a concept simply introduce a ‘tie to the land’? 

What is the landowner’s role in the capitalisation of agriculture? 

What is the role of tenancy and contract farming in land consolidation, and why 

would Agricultural Policy wish to distinguish between them? 
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Is land consolidation primarily a function of ownership or management? 

What is the role of multi-functionality in the rural economy and environment? 

Should the role of Agricultural Policy be to provide a cushion against price and 

weather fluctuations through Pillar 1, and to promote high environmental 

standards (biodiversity gain) and encourage the diversification of the rural 

economy through Pillar 2, with a third, climate, pillar? 

 

3. Forest policy has remained a national competence throughout the EU. A number of 

countries, moreover, have relatively large holdings of publicly-owned forest, for example 

France (where the forêt domaniale extends to some 1.8 million ha, of which 690,000 ha 

was former royal forest, 340,000 ha abbatial forest prior to the French Revolution, and 

65,000 ha of wooded dunes governed by the ordonnance of 5 Feb 1817) or Germany (where 

the State and Länder own some 32 per cent of forest and local communities a further 20 

per cent). In many central and northern European countries, forest laws are in place 

dating from the nineteenth century. Nevertheless, in some Member States incomplete or 

contested restitution call into question the proper role of the forest in terms of 

sylvicultural systems and protection from illegal logging. 

 

4. Land law is not only the basis for the definition of individual rights but is the framework 

for the normalisation of the economic context for capitalisation. A survey of agricultural 

land prices in 2016 (which however had no data for Belgium or Germany) found that land 

prices were higher in the Netherlands and Italy (one case in Liguria reached €108,000/ha, 

and then in UK (approx. €10K/ha), and slightly lower in Ireland, but €1K/ha or lower in 

France, Finland, Sweden and eastern Europe (Eurostat, 21 March 2018). Current (2019) 

values in Denmark have been quoted at about €20,000/ha but ranging from €16,700/ha in 

western Jutland (Jylland) to €30,000 ha western Sjælland and Lolland. In those countries 

where a farm may be owned by a landlord, the owner therefore makes a significant 

contribution to the capitalisation of the business, which can be considered as the 

difference in value between land with vacant possession and tenanted land plus the value 

of landlord’s improvements (plus any rental income remitted).  

 

Nevertheless, a range of primarily socio-political issues in some Member States have 

influenced perspectives and have been perceived, in certain quarters, as justifying an 

economic attack on landowning structures.  

 

In eastern Europe, these have often been complicated by: 

 

politicised restitution policies, often combining limits on restitution (access to 

land) with leaving significant areas of land in State ownership and control; 

a politics of land acquisition or land access (leasing) which often mirrors the 

politics of restitution, with application of subjective criteria and lack of 

transparency; 
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consequent problems of viability, with over-prescriptive approaches to land 

consolidation (and cost spreading), and over-dependence on outside sources of 

capital 

allegations of insider deals on acquisition or access to land made with the active or 

passive complicity of governments 

In both eastern Europe and, locally, in western Europe, drivers have been: 

 a wish to maintain small-scale farms, deriving from a purely agricultural vision of 

the rural economy 

 a reluctance to accept new business structures 

 anxiety about foreign capital 

 a need nevertheless to capitalise the rural economy in marginal areas. 

 

Thus, there is a need for restructuring of farm businesses which also allows the small 

owner to retain ownership of their land. This is impeded where confidence in the 

transparent function of a normal or normalised land market has been lost. 

 

The question of foreign investment in farmland has been raised not only at national but 

European level, for example with the Resolution of the European Parliament of 14 

February 2019, which is expected to lead to a regulation in October 2020.  

 

This debate needs careful analysis and an element of deconstruction. While at inter-

continental level it may be plausible, and even necessary, to invoke considerations of 

security, at national level such arguments tend to be directed against investment by 

nationals of other EU Member States, or (as in France) against other national citizens, 

driven by the demands of an existing regulator (SAFER) to extend its own control 

through pre-emption rights in the interests of ‘moralising’ the market, and only 

secondarily by concerns for ‘food sovereignty’ (souveraineté, voire sécurité alimentaire), see 

below. At the same time, ‘land grabbing’ is used as an umbrella term to cover transactions 

of all types involving land in any part of the world, see A. Stacherzak et al., ‘State 

Interventionism in Agricultural Land Turnover in Poland, Sustainability, 11 (2019). 

 

II. Land Law, the Land Market and Capitalisation of the Rural Economy 

 

a) The system of property ownership is a Member State competence, as acknowledged in 

Article 345 of the Treaty on the Functioning of the European Union (TFEU). 

However, the right to acquire, use or dispose of agricultural land is governed by the 

free movement of capital principles in Articles 63 et seq. The European Union’s Four 

Freedoms do not exclude national intervention, as will be seen from the following 

discussion. However, it is important that policy interventions accept as normal a 
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wide range of differing structures of ownership, which include physical and juridical 

persons, companies with shareholders, family trusts and settlements.  

 

b) Restrictive mechanisms affecting land transactions. The paper Acquisition of 

Farmland and European Union Law (Commission Interpretative Communication, 

Brussels, 12 Oct 2017) considers in the light of CJEU jurisprudence the extent to 

which a range of restrictive measures may be applicable within the terms of TFEU, 

Articles 63 (free movement of capital), 49 (freedom of establishment) and 345 (stating 

that the EU Treaties shall in no way prejudice the rules of Member States governing 

the system of property ownership). Any condition of prior authorisation ‘must be 

based on objective, non-discriminatory criteria known in advance in such a way as 

adequately to circumscribe the exercise of the national authorities’ discretion’ (Case 

C-567/07, Woningstichting Sint Servatius, n. 35), ‘the criteria must be precise’, and 

‘all persons affected must have access to legal redress’. The granting of pre-emption 

rights in favour of certain categories (such as tenant farmers, or farmers generally) 

may in certain circumstances be justifiable in terms of agricultural policy objectives 

(including as a way of addressing land-ownership fragmentation), and is seen as 

preferable to a restriction on acquisition by non-farmers, who could simply be 

required to keep the land in agricultural use. Price controls may be justified to 

prevent ‘unreasonable (excessively speculative) prices’. However, ‘both the cross-

border investor and the recipient of the investment are in principle hindered in their 

freedom if they are unable to freely set the price according to the rule of offer and 

demand’. Conversely, ‘the sale of public land at a price lower than its market value 

might constitute state aid’, since ‘a sale confers an advantage on the purchaser and, 

at the same time, entails a loss of income, hence a reduction in the State budget’. A 

general self-farming obligation is not accepted as a proportionate measure. One reason 

for this (given in Case C-452/01, Ospelt) is that it reduces the possibility of leasing 

land to farmers without their own resources to acquire land. However, it is 

objectionable also on the grounds that it would ‘affect his capacity to carry out other 

professional activities and thus his freedom to conduct a business’, and ‘his right to 

pursue a freely chosen or accepted occupation’. A requirement for qualifications in 

farming is also seen as unnecessary, if the acquirer ‘can give assurances that the land 

will be properly farmed’, and, more importantly, because it ‘goes beyond what is 

necessary to ensure proper cultivation of the land or high agricultural productivity or 

quality’. A residence requirement is incompatible with free movement of capital 

(again the position taken by CJEU in Ospelt, at n. 54). A prohibition on selling to 

legal persons constitutes ‘a restriction on the free movement of capital and, where 

applicable, the freedom of establishment’. ‘Where the object of a legal person is 

farming, the prohibition on selling to legal persons is an obstacle to transactions 

which do not in themselves affect the agricultural use.’ In general, acquisition caps are 

restrictions on the free movement of capital. Some caps seem to run counter to 

objectives that are ‘in the overriding public interest, namely to increase the size of 



8 
 

 
European Landowner’s Organization asbl, Rue de Trèves 67, B - 1040 Brussels 

Tel: +32 (0) 2 234 30 00; Fax: +32 (0) 2 234 30 09 
 

www.elo.org 

 
 

land holdings so that they can be exploited on an economic basis, or to allow the 

development of viable farms’. Equally, ‘given that farmland is a limited resource, 

some other acquisition caps seem to be suitable to prevent excessive land ownership 

concentration to support family farming and the development of medium-sized 

farms’. However, ‘the actual justification and proportionality’ would need to be 

examined ‘in each national context, in light of all factual and legal circumstances of 

the case’. Pre-emption rights and privileges in favour of local buyers may simply be a 

covert means of privileging the nationals of the relevant Member State (contrary to 

TFEU Articles 49 and 43), but might be legitimate if the intention were ‘to develop 

viable farms in local communities, or preserving a permanent agricultural 

community’, on condition that ‘the privileges have to reflect the socio-economic 

aspects of the intended objectives’. 

 

Commentary and observations: In commenting on the above, it is important to 

remember that pre-emption rights require prior assumptions to be made as to the size 

at which any particular type of farm is viable at a given moment and in a given 

context and as to the appropriate structure of the farm business (hence the likelihood 

that in some cases, these assumptions will be unrealistic or outdated), while pre-

emption rights when applied to tenancies act as a significant restriction on the 

landowner’s ability and freedom to conduct his own business. 

 

c) Current restrictions or closure of the land market exist in a number of countries (esp. 

in Poland, but to a lesser extent in Hungary and (potentially) Romania, together 

with ownership ceilings (Hungary, in practice in Poland, more recently Lithuania, 

potentially in Romania) and the imposition of pre-emption rights in favour of 

specified but loosely defined classes of persons, typically resulting in loss of 

transparency (for example in France but also in Hungary, Poland, Bulgaria and 

prospectively Romania). This contrasts with an open market approach (e.g. UK, or, 

in eastern Europe, in Czech Republic and, hitherto, Romania). The reluctance to 

renew State leases in Poland provides a major disincentive for businesses which had 

expected to invest for a long-term future. Fundamentally, the issue of freedom of 

contract is central both for ownership and management (including tenancy and farm 

contracting arrangements). 

 

III. A Problematic History: Principles, Politics and Progress of Restitution 

 

Restitution, privatisation and the normalisation of land law have since 1989 been of 

particular importance in the countries of the former Communist bloc, and in several 

cases unresolved issues continue to give rise to distortions. These typically arise from 

the consequences of an earlier land reform (in some countries, such as Romania, the 

Baltic States and Czechoslovakia typically in the 1920s), the use of different legal 

tests applied to determine qualification, the adoption of arbitrary limits on individual 
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restitution and/or compensation, (also enabling the creation of state reserves), the 

practical problems posed by the integration of former collective and state farms into a 

system of private ownership, and, at ground level, difficulties in establishing physical 

boundaries and legal title. 

 

a) Czech Republic 

Restitution of castles and town houses was followed in 1991 by the Land Law (229/ 

1991), under which the restitution of land expropriated since 1948 and in the hands of 

the State was authorised up to a limit of 250 ha per person (with a maximum of 100 

ha of agricultural land). The conditions of restitution were Czech nationality in 

February 1948 and residence, proof of title (this was relatively straightforward 

through the land registry), and that the claim should be filed before 31 Dec 1992. The 

size limitations on restitution were removed in 1992. However, property owned by 

Germans (including the Sudeten Germans) or Hungarians and confiscated under the 

Beneš decrees of 1945, ratified by the Interim National Assembly on 6 March 1946, 

was not subject to restitution, and it was therefore important that the family should 

not have chosen German citizenship in 1938, as some Czech families had done. 

 

Overall, there were some 232,000 claims, of which some 800 had not yet been settled 

by 2009. The requirement of permanent residence was overturned by the 

Constitutional Court in 1995. In all, some 45 castles with estates were restituted to 30 

families (in some cases to more than one branch), the largest restitution amounting to 

some 15,000 ha. A small number of cases were subject to delays and appeals. The 

most important of these concerned the Roman Catholic Church (where neglect of 

forest prior to restitution allowed infestation by Spruce Bark Beetle (Ips typographus) 

to go unchecked, resulting in the need to replant 1.2 million young trees). Where 

confiscation had taken place under the Nazi occupation and was held by the state in 

1948, there were significant problems (Opočno). Most of the large areas of land 

restored to the owners were forest land: overall, some 700,000 to 800,000 ha of forest 

was restituted, much of it to small owners and with some 200 owners recovering over 

200 ha. About 400,000 ha of agricultural land was restored: in 1948, farmland over a 

limit of 50 ha had been distributed to small farmers who were in turn collectivised in 

1952, and this land was returned to the small farmers. (Here, as generally where land 

expropriated was no longer held by the State, compensation was made to the pre-

1948 owners by issuing bonds.) Since the majority of agricultural land subject to 

restitution was in small or very small ownerships, it has been farmed under lease (86 

per cent of the utilised agricultural area in 2005). There was nevertheless an exception 

in that properties designated national cultural patrimony were excluded from 

restitution, e.g. Český Krumlov, and the palace at Telč, but cf. the Lobkowicz Palace 

on the Hradčany, which was restituted to William Lobkowicz following an appeal. 

Currently the State owns some 139,000 ha of farmland, but about 35 per cent of 

forest. Allegations of conflict of interest have been made which relate primarily to the 
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farming of state-owned land and have led to audits by the European Commission. 

(Johannes Lobkowicz, ‘Restitution and Restoration in the Czech Republic’ (2011); 

Morten Hartvigsen, Land reform in Central and Eastern Europe after 1989 and its 

outcome in the form of farm structures and land fragmentation (ORBICON, 2013); New 

York Times, 4 Nov 2019.)  

 

b) Slovakia.  

Restitution was governed in principle by the Czechoslovak legislation (esp. 229/1991) 

enacted prior to the ‘Velvet Divorce’ of 31 Dec 1992. However this was amended to 

introduce a limit of 250 ha per claimant. In the Rosival Case (ECHR, 17684/02, 

decisions 13 Feb 2007, 23 Sept 2008), Slovakia paid €35,000 compensation where a 

claim to 1500 ha had been filed before introduction of the 250 ha limit. The limit 

could in practice be mitigated for a family if the siblings each claimed (e.g. the 

Kálnoky family, which was able to recover over 1,200 ha). The number of small 

ownerships reconstituted was unusually high, but in 2006 the ownership of some 

438,000 ha of agricultural land (23 per cent) was unknown (Hartvigsen). Again, most 

farmland was, in consequence, farmed under leases (91 per cent in 2005, the largest 

proportion for any central or eastern European country, ibid.). By 2013, 961,000 ha 

of forest had been restituted out of 1,161,782 ha of formerly non-state forest, with 

200, 672 ha not yet settled (quoted L. Ambrušová at al., Forest Land Ownership 

Change in Slovakia (European Forest Institute, Vienna, 2015). The State in 2013 held 

property rights to 777,599 ha (40 per cent) of forest, ibid. 

 

c) East Germany 

Expropriation took place in Germany under the Nazi regime, particularly of land 

belonging to persons involved in the Bomb Plot of 20 July 1944 and property 

belonging to Jewish owners. However, from 1945 under the Russian Occupation, 

there was a general expropriation of estates. Point 7 of the German Communist Party 

manifesto of 11 June insisted on the Liquidierung des Großgrundbesitzes, der großen 

Güter der Junker, Grafen und Fürsten und Übergabe ihres ganzen Grund und Bodens an 

die durch den Krieg ruinierten und besitzlos gewordenen Bauern. Some 7,160 properties 

over 100 ha were confiscated, amounting to some 2,500,000 ha, and a further 4,537 

properties under 100 ha, amounting to another 131,742 ha, were confiscated on the 

grounds of their owners’ association with the Nazi party. Together with 517, 241 ha 

previously belonging to the state, this created a Bodenfonds of 3,200,000 ha, of which 

2,200,000 ha was distributed to 559,089 individual landless peasants, workers and 

refugees, the latter typically from provinces annexed to Poland after the War. 

(Constanze Paffrath, Macht und Eigentum: Die Enteignungen 1945-1949 im Prozeß der 

deutschen Wiedervereinigung (Cologne, 2004)). After the DDR was established in 1949, 

this was followed by collectivisation.  By 1987, 82 per cent of agricultural land was in 

collective farms and 8 per cent was held in state farms (Verdery (2003), Table 2.2). 

Restitution in East Germany was available only for land expropriated by the Nazi 
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government, and typically therefore taken from persons involved in the Bomb Plot of 

20 July 1944. For example, Neuhardenberg and Lietzen were restored to the 

Hardenberg family and Lübbenau to Graf zu Lynar. Controversially, land 

expropriated under the Russian occupation regime (1945-9) was not the subject of 

restitution or compensation (discussed at length, Paffrath, Macht und Eigentum).  

Although the German government claimed at the time that this was due to pressure 

from the Soviet Union, Mikhail Gorbachev denied (5 July 1994) that he had ever 

raised the question with the then German Chancellor, and former Foreign Minister 

Eduard Shervadnadse made a similar statement (see, e.g., Martina Schellhorn, 

Heimat Verpflichtet: Märkische Adlige, eine Bilanz nach 20 Jahren 

(Brandenburgischen Landeszentrale für politische Bildung, 2012), 195). (In some 

cases, a compromise was reached, e.g. the Anhalt case.) Anecdotally, it is clear that 

the German attitude to restitution helped close the case of the Sudeten Germans in 

Czechoslovakia. 

  

Some 3,200,000 ha of agricultural and forest land was transferred in 1992 to the 

Bodenverwertungs- und -verwaltungs GmbH (BVVG), in succession to the 

Treuhandanstalt of the former DDR, for privatisation. However, former owners were 

allowed to buy back at a reduced value of 65 per cent (from 2004, fixed at the 2004 

value) a certain amount agricultural and/or forest land (up to a limit of 1,000 ha in 

the case of forest land) under the Entschädigungs- und Ausgleichsgesetz (EALG) of 

1994, a right which was also extended to persons with agricultural leases or engaged 

in agriculture in state or collective farms. As at 2010, 627,000 ha had been privatised, 

of which 391,000 ha under the terms of EALG. Currently, 869,000 ha of agricultural 

land and 596,000 ha of forest have been privatised since 1990, of which 440,000 ha 

and 476,000 respectively at a reduced price (figures supplied by Familienbetriebe 

Land und Forst, 2019). Among families buying back their land in the Mark of 

Brandenburg are v. Oppen, Grafen Hahn v. Burgsdorff, v. Holtzendorff, Grafen v. 

Arnim, v. Stünzner-Karbe, v. Lochow, v. d. Hagen, v. Ribbeck (Heimat verpflichtet). 

However, the need to raise the re-acquisition price was an additional cost on the 

already existing need to modernise and recapitalise outdated equipment and farm 

buildings. 

[The Jahn case is not considered here, since it concerned the controversial Modrow 

Law passed by the GDR in March 1990 and later repealed by the Bundestag.]  

 

d) Hungary (non-restitution but limited compensation) 

In 1987, 71 per cent of agricultural land was in collective farms, 15 per cent in state 

farms and 14 per cent was farmed privately (Verdery (2003), Table 2.2). Partial 

compensation was authorised under the Law XXV/1991 (covering cases since 8 June 

1949) and Law XXIV/1992 (covering cases between 1 May 1939 and 8 June 1949). At 

the end of the Communist period, cooperatives owned 3,400,000 ha of farmland, 

equivalent to 35 per cent of the whole country, of which two-thirds was set aside in 
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1992 (by the Cooperative Transition Law) for compensation and one third was given 

to Cooperative members and employees. However, the Cooperatives also occupied a 

further 1,800,000 ha in the formal ownership of some 1,600,000 individual members, 

and this was the subject of restitution. Otherwise, however, persons entitled to 

compensation did not in principle receive back their original land, despite the fact 

that the Land Registry had remained ‘fully operational’ during the Communist 

period. Instead, they received vouchers (‘gold crowns’) based on the full value of the 

land up to 200,000 forints (approx. 10 ha) only and thereafter on a digressive scale up 

to the value of 300 ha. The vouchers could then be used to buy land at auction. The 

voucher scheme also acted as a form of compensation for other forms of 

discrimination under the Communist regime, and so the amount of vouchers received 

could be doubled or trebled where the claimant had been imprisoned and/or refused 

attendance at university. Although after 18 years nearly 27,000 auctions had been 

conducted and 759,787 owners had bought 2,131,773 ha of land (G. Czepek, 

contribution to Round Table on Property Restitution/Compensation: General 

Measures to Comply with the European Court’s Judgments, Bucharest, ca. 2010), 

normally they were unable to buy back the same land on which their compensation 

was based. Moreover, the price of land rose as a result of delays in the auction process, 

so that it also became impossible to buy back an area equivalent that for which 

vouchers had been issued, and anecdotally there were examples of people cashing in 

their vouchers for washing machines. A further 1,200,000 ha was distributed to 

former Cooperative members and employees, while the majority of State farms 

continued in public ownership with some 18 to 20 per cent of the total agricultural 

land.  Only about six noble families who had been owners before 1944 have been able 

to re-establish themselves as landowners managing their own land, although a 

number of others (semble 40-45) have been able to acquire land which they lease out  

(pers. comm.).  

 

As early as 1987, foreign persons (natural or legal) were authorised to buy land in 

Hungary with prior permission (Law 1/1987). By decree 171/1991 and Law LV/1994 

concerning arable land, this was amended to require natural persons to have 

Hungarian nationality and to forbid acquisition by legal persons, but allowing either 

to acquire rights of usufruct. This too was removed as regards agricultural land as 

from 1 Jan 2002. Currently, a non-Hungarian can acquire land up to 300 ha subject 

to passing the exam and pre-emption procedures described below.  

 

Forest land, however, was subject to restitution from 1992, and by 2013 1,150,000 ha 

was owned by the State and 865,000 ha privately (of which 731,000 ha by 

individuals). (NEBIH, Short report of the main facts of forestry in Hungary (2013), cited 

L. Jager et al. Forest Land Ownership Change in Hungary, Vienna, 2015,) 

 

e) Romania 
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By the 1930s, as a result of land reforms in the 1860s and 1920s, 92 per cent of 

farmland was held in farms of under 10 ha (cit. Verdery (2003), 44).  By the late 

1980s, 61 per cent of agricultural land was held in collective farms and a further 30 

per cent in state farms, while 9 per cent was farmed privately (Verdery (2003), Table 

2.2). Restitution began in 1991 with the decision under Law 18/1991 to liquidate the 

collective farms (some 3,700 in all, per Hartvigsen) and return up to 10 ha of 

agricultural land and 1 ha of forest (limits raised to 50 ha and 10 ha respectively in 

1997) to each legal heir of pre-1945 individual owners (Hartvigsen; L. Nichiforel et 

al., Forest Land Ownership Change in Romania (European Forest Institute, Vienna, 

2015). By 2000, according later to World Bank estimates (June 2005), the figure 

amounted to some 73.9 per cent of arable land, while 350,000 ha or 5 per cent of the 

forest area of the country had been restituted (A. Lawrence and A. Szabo, Forest 

Restitution in Romania, Environmental Change Institute, Oxford, 2001). The 

remaining land was allocated to a reserve fund. Subsequently, Law 1/2000 authorised 

the restitution of land held by State farms up to 50 ha of agricultural land and up to 

10 ha of forest land to individuals, up to 30 ha of forest land to churches and full 

restitution of communal forests. As at 2004, out of some 2,387,600 ha of agricultural 

land held by the state, 1,704,200 ha had been returned under Law 18/1991, another 

574,600 ha were leased and another 108,800 ha were in the process of being leased 

(Wikipedia). About half the total forest area was returned (Lawrence and Szabo). The 

often fraught process of restitution at village level is described by Verdery. However, 

Law 247 of 2005 authorised the full restitution of forest land without limit, and it is 

expected that eventually some 40 per cent would be left with the State (Nichiforel at 

al.). By 2005, government sources calculated that 95.6% of the total agricultural land 

and about 33% of the total forest area were returned for former owners or their legal 

heirs (Programul Național de Dezvoltare Rurală 2007-2013). 

 

Some forest restitution cases remain unresolved (about 80,000 ha under the law of 

2000, according to Nichiforel at al.), including for example where the implementation 

of a court decision has been obstructed (the 9,300 ha Bánffy forest at Răstoliţa 

(Ratosnya), Stânceni (Göde-Mesterháza) and Lunca Bradului (Palotailva) in Mureş 

(Maros) county). Historically, this problem is related to the transfer of ‘northern’ 

Transylvania to Hungary in 1940, and the fact that Baron Daniel Bánffy was then 

leader of the Transylvanian party and a member of the Hungarian government. 

Following a show trial in his absence (he was living in Hungary) in 1952, which 

reopened an earlier trial and acquittal at Cluj in 1946, he received a sentence of loss of 

property. Although restitution of the forest was granted to Farkas Bánffy in 2007, 

the Giurgiu County Court in 2018 used the trial of 1952 as the basis for reversing the 

restitution. Separately, the manor house of Ciuguzel (Fugad) and some 800 ha of 

forest and arable land were restituted to the family and managed by Farkas Bánffy, 

but subsequently, seven separate restitutions of arable land, pasture and forest 

ranging from 9 to 40 ha have been attacked by the prefect of Alba (Fehér) county on 
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the same basis, and the certifications cancelled. The Bánffy heirs are seeking to take 

the case to the European Court of Human Rights at Strasbourg. (Summary account 

in Átlátszó Erdély, 12 Nov 2019.) 

 

Separately, it has been stated by Romania’s Court of Accounts that in about 20 per 

cent of cases involving forest restitution, the restitution was illegal, and it has been 

alleged that certain members of the Social Democratic Party and some employees of 

the National Directorate of Forests (ROMSILVA) were involved in setting up ‘an 

organised crime group that coordinated the illegal restitution of forests’. This led to 

the involvement of the prosecutor’s office at Brasov (Balkan Insight, 17 October 

2014). In one of three cases handled by the DNA (Direcţia Naţională Anticorrupţie, 

National Anticorruption Directorate), the damages were estimated at €303,800,000, 

the equivalent of 43,227 hectares of forest (DNA, comunicat, 15 Oct 2014). The 

prefect of Buzău county was also accused of managing an organized crime group that 

illegally restituted €21,700,000 worth of forest land (DNA, comunicat, 19 Nov 2014). 

In March 2016, further allegations of illegal forest restitution were made involving 

different persons, with the damages to the State put at €9,500,000 (DNA, 3 March 

2016). Some of the lawsuits are still on-going, while in 2019 an adviser of former 

prime minister, Adrian Năstase (who had himself received a four-year sentence for 

corruption in 2014), was convicted and sentenced to four years imprisonment (June 

2019). 

 

Castles in Transylvania were generally returned subject to the same limitation in 

terms of ha and often in bad order (Bonţida). Restitution might leave sale as a hotel 

the most realistic option (the Haller castle at Ogra). Scholten, however, notes that 

only 12 aristocratic families have been wholly or partly successful in their claims 

(Comrade Baron, 300). At 2012, 3,350,000 ha of forest was in state ownership and 

another 980,000 ha belonged to administrative bodies, 1,274,000 ha was in individual 

private ownership, 744,000 ha was held in common by the inhabitants of the local 

community (composesorate, obsti) and 172,000 ha was owned by legal persons 

(Nichiforel et al.). 

 

f) Bulgaria 

In the 1930s, 89 per cent of all [farm] land was held in farms of under 10 ha (cit. 

Verdery (2003), 44), and the average farm size in 1946 was 4.3 ha distributed on 

average in 11 parcels (Hartvigsen). The structure of collective and state farms was 

superimposed, During the 1970s, state and collective farms were amalgamated, but 

following a reversal of this policy, some 70 per cent of agricultural land was held in 

collective farms, with 17 per cent in state farms and 13 per cent farmed privately by 

1989 (Verdery (2003), Table 2.2). Restitution was authorised in Bulgaria under the 

two Restitution Laws of 9 April 1992. At that point, 99 per cent of farm land was 

held by cooperatives and state farms, and 51,000 applications for restitution had been 
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received by the end of October 1992. Restitution was, however, only available where 

the property had been subject to a formal, legal ‘taking’ by the State. Where 

property had simply been seized, the State was treated as having become owner after 

ten years’ possession and there was no restitution. It appears from the Novecon case 

that in practice, in the absence of documentation, it was difficult or impossible to 

establish that there had been a legal ‘taking’. Equally, where the property no longer 

existed in its original form or had been sold by the State (sales at an under-value to 

Communist Party officials excepted), restitution was unavailable, although there 

might be a claim for compensation. The obliteration of property boundaries by 

collective farms caused further problems of identification, especially where only oral 

testimony was available, as in Romania. Forests remained the property of the State. 

(Leland Rhett Miller, Land Restitution in Post-Communist Bulgaria (European Policy 

Network, 2002.) Foreigners were unable to buy (as opposed to lease) agricultural land 

for a transitional period after accession to the EU in 2007, unless registered in 

Bulgaria as self-employed farmers or as legal persons (C. Yancheva et al., ‘Agri-land 

management in Bulgaria: Current legal state of play regarding tenure’, Journal of 

Rural Law (hereafter JRL), 3 (2017), 26-32). 

 

g) Lithuania 

Restitution was available from 1991, with alternatives of receiving equivalent land 

elsewhere (e.g. where the family had moved since 1940) or compensation. An initial 

limit of 50 ha of agricultural land and 10 ha of forest was increased to 150 ha in 1997. 

As at 2006, it was expected that 400,000 ha would remain unprivatised after 

completion of the process. (Hartvigsen).  

 

h) Latvia 

Following an initial law in 1990 which authorised former owners, their heirs and land 

users to apply for allocations of land for their use, in 1994 vouchers were issued to 

enable such persons to buy the land in question, up to a limit of 100 ha for 

agricultural land (Hartvigsen). In 2012, 1,640,000 ha of forest land was owned by the 

State and 1,711,000 ha was in private ownership, of which 1,174,000 ha was owned 

by individuals (L. Vilkriste and Z. Zalite, Forest Land Ownership Change in Latvia, 

Vienna, 2015). 

 

i) Poland (non-restitution) 

Farmland in the eastern provinces, which had been part of Poland rather than 

Germany in 1939, was generally distributed to small farmers from 1944-5, following 

the Communist Land Reform Decree of 6 September 1944, when agricultural and 

forest properties over 100 ha, or with more than 50 of agricultural land ha were 

expropriated without compensation. The expropriated owners were not to live in the 

same county but were theoretically entitled to an allocation of 5 ha and a small 

pension (in practice this was usually not received). A small number of owners with 
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small properties and a dworek nevertheless survived (nine listed by Maciej Rydel, 

2019. (See also Longina Jakubowska, Patrons of History: Nobility, Capital and 

Political Transitions in Poland (London and New York, 2nd edn, 2016), Chapter 4.) 

The land generally remained in small farmer ownership during the Communist period 

and was not collectivised. As at the 1980s, only 4 per cent of agricultural land was in 

collectivised farms, 18 per cent was held in state farms and 78 per cent was farmed 

privately (Verdery (2003), Table 2.2). Farmland in Wielkopolska and in the former 

German provinces (Silesia, Pomerania, Prussia, the so-called ‘Recovered Lands’) has 

generally remained in state ownership. In 1992, control of farmland owned by the 

State was vested in the Agricultural Property Agency (APA, now NSCA). However, 

while property belonging to the Roman Catholic Church has been fully restituted, 

there has been no general restitution of castles, country houses or forest land. In rare 

cases, a manor house has been restituted by the local community against a symbolic 

payment of 1 zloty (Kruszyna, Zbydniów). At Brodnica, the family bought back the 

house and run it as a family hotel, but the land was sold separately. Rudnik (nad 

Sanem) was reacquired by the Tarnowski family in 1996, and Dukla in 2012 but 

subject to a lease to the Museum which was already in occupation. In other cases, a 

family may occupy its former home, or part of it, permissively (Żywiec). 

(Jakubowska, Chapter 7.) (Other examples include the late Maciej Rudziński). 

Proposals for a restitution law were blocked by advisers to President Kwaśniewski 

and currently government also enjoys the income from confiscated forest land.  Thus, 

restitution can only be handled on a case by case basis through the courts. 

Nevertheless, the volume of claims against the APA (affecting some 450,000 ha) 

effectively blocked sales by the Agency until 2010, when former owners were given a 

right of pre-emption (at market price). (The Stadnicki restitution relates to the spa 

hotel, inhalatorium, etc at Szczawnica, bought in 1909 by Count Adam Stadnicki and 

reclaimed in 2005 by his descendants, Nicolas Mańkowski and his sister Helena.) In 

all, 36 manor houses and castles are listed as having been re-acquired by the family 

by M. Rydel (2019), although not including the two noted above restituted for a 

symbolic price. Some of these houses were in very bad state, e.g. Bałtow, 

Krzeszowice. Others are currently empty. Only three cases are noted by Rydel where 

the family had been able to reacquire land with the house, respectively 120 ha 

(Broniewo), 520 ha (Michałow, near Klemensów) and 600 ha (Korczew). 

Consequently, many houses are run as hotels or museums after restoration.  

 

Forest land confiscated in 1944-5 remains in the hands of the Polish State. 

 

In 1945, the Polish government had undertaken to compensate Polish citizens for 

property lost in the so-called Eastern Borderlands in present-day Lithuania, Belarus 

and Ukraine. In Broniowski v. Poland (ECHR, 2004), the Court held in a class action 

that the failure to implement this constituted a breach of Article 1 of the European 

Convention on Human Rights. This resulted in compensation legislation the following 



17 
 

 
European Landowner’s Organization asbl, Rue de Trèves 67, B - 1040 Brussels 

Tel: +32 (0) 2 234 30 00; Fax: +32 (0) 2 234 30 09 
 

www.elo.org 

 
 

year for such cases. Government proposals in October 2017 would offer to settle the 

claims (some 80,000 in all) on the basis of 20 per cent of the value paid in cash or 

vouchers, or 25 per cent paid in long-dated government bonds. 

 

In Hutten-Czapska v. Poland (Application no. 35014/97, ECHR, 2005), it was held 

that legislation which prevented the landlord recovering the sums necessary for 

maintenance, not to mention make a minimum profit, from the lease of flats, was in 

breach of Article 1 of Protocol no. 1 (Protection of Property) to the European 

Convention on Human Rights. 

 

j) Croatia 

Under the Socialist regime, small-scale private ownership of land was permitted, and 

restitution therefore refers to medium-sized or larger properties. Under Law 92 of 

1996, claims for restitution had to be made by 1997. According to Silvija Krajter 

Ostoić et al., Forest Land Ownership Change in Croatia (Vienna, 2015), some 78 per 

cent of forest land belongs to the State (reversing the position in the adjacent Member 

State of Slovenia), with 22 per cent (593,027 ha) in private ownership, although the 

usual figures currently (2019) cited are 26 per cent in private and 74 per cent in public 

ownership. Some 37,000 ha of forest has been restituted (including to the Roman 

Catholic Church and Orthodox monasteries) and some 15,000 ha is still in the course 

of restitution. Most of this is to small owners. However, restitution has often been 

expensive for the claimants (one claimed to have spent €500,000 in costs to obtain, so 

far, restitution of 500 ha, and another said that, after 22 years, his family had 

recovered ten per cent of its former holdings). In the province of Slavonia, eight 

members of the association of forest-owners have achieved restitution of some 15,000-

20,000 ha between them, and expect to be joined by two further members when the 

process is completed.  

 

After 1918, most farmland in Croatia was subject to redistribution under land reform, 

and consequently there have been few significant cases of farmland restitution, not 

exceeding 100 or 200 ha (pers. comm.). The current area of farmland (based on receipt 

of CAP payments) is 1,003,690 ha, but the area of farmland still owned by the State is 

variously estimated at between 700,000 ha and 1,700,000 ha. (Difficulties in 

obtaining a more accurate figure may be compounded by uncertainties arising from 

overlap between the Austro-Hungarian cadastre and the subsequent register of 

cultivation.) Consequently, large areas of farmland remain leased from the State.  

 

Houses and objects of national heritage interest were excluded from restitution, thus 

(for example) Trakošćan Castle remains a museum owned by the State. Moreover, 

only claims by descendants in direct line were permitted. 

 

k) Slovenia 
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Restitution in Slovenia was governed by the Denationalisation Act of 1991, which 

provided for restitution in rem or compensation. As at 2010, the State owned 22 per 

cent of forest land (with 75 per cent in private ownership and 3 per cent owned by 

municipalities) but still held 27 per cent of farm land (Janez Krč et al., ‘Slovenia’, in 

Forest Land Ownership Change in Europe, 2015). Although the Attems family (for 

example) recovered some 5,000 ha, other families (e.g. Auersperg) had already signed 

renunciations in the time of the Socialist regime and received (symbolic) 

compensation from Austria. 

 

l) Restitution is not simply, however, a question of justice, since restitution and 

privatisation are also the means for the attraction of energy and investment. 

 

a) Czech Republic: Boskovice, Častolovice, Český Šternberk, Chotĕboř, Chlumec n. 

Cidlinou, Dobříš, Drahenice, Kostelec n. Orlicí, Nelahozeves, Orlik, Rychnou n. 

Knĕžnou, Ždár n. Sázavou. 

b) East Germany.  Examples of restitutions: Neu-Hardenberg, Lübbenau, 

Teutschenthal. In addition, a number of families expropriated in 1945 were able 

to buy back and/or lease back part of the family property. Examples: 

Friedersdorf (v. d. Marwitz), Schönfeld (v. Plessen), Petkus (v. Lochow). 

c) Hungary (acquired with vouchers): Degenfeld (a buy-back of family house and 

vineyards at Tokaj), Draskovich. See below.  

d) Romania: Tibor Kálnoky at Kőröspatak and Miklósvár (Micloşoara), with a 

business model combining restoration of historic buildings with self-catering 

tourism (guest houses), riding in the countryside, a museum of Transylvanian life 

and environment (watching wildlife). 

e) Poland: despite obstruction, there are examples of families buying back their 

homes and/or land and re-energising the property (Zamoyski, Mańkowski). 

 

 

IV. The Politics of Scale: ‘family’ farms, a tie to the land or multi-functionality? 

 

The scale of privatisation, sometimes increased by restrictions on restitution, has created a 

need, and opportunity, for both foreign and non-EU capital. However, at a different level, 

this need for capitalisation by new ownership is found throughout Europe, within which 

marginal areas, such as the Highlands of Scotland, or the Spanish sierras, form a special 

category. In the unusual circumstances prevailing in some eastern European countries, the 

process has nevertheless proved controversial. Large areas of unrestituted land have often 

been left in the ownership or under the control of the State, and have become a contested 

area for policy and its detailed application. S. Kay et al., Extent of Farmland Grabbing in 

the EU (DG Internal Policies, May 2015) level accusations of ‘marginalisation of family 

farming’ (typically understood as a farm worked with family labour) and ‘entry denial’, a 

‘combination of high corporate ownership of land with high levels of rural poverty and 
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unemployment’, ‘large-scale land appropriations, through their (sic) control, privatisation 

and/or dispossession of natural resources’,  and ‘land degradation’ (particularly singling 

out ‘monoculture production’, ‘intensive use of agrochemicals’ and ‘the growth of energy 

crop cultivation’.  

 

a) Poland 

The management of agricultural land belonging to the Agricultural Property Stock of 

the State Treasury is governed by the Act of the Sejm of 19 Oct 1991 and subsequent 

legislation. However, restrictions on foreigners acquiring real property in Poland go 

back to the law of 24 March 1920. Privatisation normally took the form of leasing, 

typically on terms of from 15 to 25 years, and by 2011 some 1,085 holdings of over 

465 ha had arisen in this way (Countryside, no. 166). Practically, it was a way to 

recapitalise former state farms, the tenants taking over the assets and debts, and 

liability for the employees. Between 1999 and 2005, only some 1,400 ha of land was 

bought by foreigners in Poland. However, Kay at al., Extent of Farmland Grabbing in 

the EU, and repeated in S. Kay, Land grabbing and land concentration in Europe (TNI, 

Amsterdam, December, 2016), claims that ‘according to reports by local farmers, 

more than 200,000 ha in the province of West Pomerania have been bought by 

foreign companies of Dutch, Danish, Germany (sic) and British extraction’. Sales 

permits issued to foreigners between 2000 and 2016 are analysed by Stacherzak et al., 

Figs 1 and 2. However, reinforced by the suspension from 30 April 2016 (see below) of 

sales by the Agricultural Property Agency, ‘the agricultural lease has become the 

basic title under which agricultural land from the Stock is currently being managed in 

Poland (over 1 million ha)’ (R. Budzinowski and A. Suchoń, ‘Purchasing and renting 

agricultural land in Poland: Legal framework and practical issues’, JRL, 3 (2017).  

 

Under the Act on the Agricultural System (Ustawa o kształtowanie ustroju rolnego) of 

11 April 2003 (later amended in September 2011 and 5 Aug 2015), the State is entitled 

to organise sales on a limited tender basis for individual farmers. Article 6 of the Act 

defines an individual farmer (rolnik individualni) as being (inter alia) an owner, 

perpetual usufructuary, possessor or tenant of agricultural properties with a total 

area not exceeding 300 ha, having proper agricultural qualifications and having 

resided for at least five years in the district where at least one of the properties is 

located. Residence is proved by a certificate of registered personal residence (meldunek 

stały), which in turn is applied for on the basis of a permanent residence card. 

Foreigners (including EU nationals) are entitled to apply for the permanent residence 

card only after five years’ actual residence, thus applying a five-plus-five year test for 

other EU nationals, although Polish citizens living in, e.g., other EU countries can 

still acquire the certificate of registered personal residence. At the same time, the 

APA acquired a right of pre-emption over land sales.  
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In September 2011, the Act was amended to permit the Agricultural Property 

Agency to propose to the tenants of land in excess of 429 ha leased from the State the 

surrender of 30 per cent of the land from the lease. Although the tenants had the right 

to refuse, they then lost the right in future to enter a tender process to acquire the 

remainder, and any renewal of the lease would be limited to 300 ha.  In consequence, 

the business plans of the leaseholders have often become unviable, and some 40 per 

cent of those affected have declined to surrender land (Krystyna Naszkowska, Oko 

Press, 5 Dec 2017). The Polish Ombudsman announced in October 2019 that he would 

challenge the amendment of 2011 in the Constitutional Tribunal. 

 

Since mid-1999, sales of state-owned farmland on the basis of restricted tenders to 

farmers amounted to 222,000 ha and a further 261,400 ha have been leased (ibid.).  

During the period 30 April-31 December 2016, NSCA received 6,954 applications 

regarding the transfer of ownership of agricultural property, following which 4,087 

decisions were made covering an area of 11,542 ha. Of these, 3,730 decisions covering 

10,116 ha were positive, 52 were negative (565 ha) and 305 applications (861 ha) were 

discontinued (ibid.). Cases have come to light where EU nationals already resident 

and farming under lease in Poland have been refused access to limited tender sales 

despite the possession of a certificate of registered personal residence on the grounds 

that it had not been held for long enough. [E.g. Stéphane Gérard (Babinek).]  

 

As at 21 December 2015, the area of agricultural land owned by the State Treasury 

through the APA amounted to 4,739,396 ha (Stacherzak et al.). However, by Act of 

14 April 2016, sales were suspended for five years from 30 April 2016. The APA has 

since been rebranded as the National Agriculture Support Centre. 

 

As at 2008, land owned by the State Forests extended to 7,595,372 ha, including 

6,972,731 ha afforested, 91,714 non-afforested, 153,261 ha farmland, 102,742 ha 

wasteland, 9,392 ha water and 13,118 ha trees and shrubs outside forest (Wikipedia). 

 

b) Hungary 

Privatisation resulted in a fragmented pattern of ownership in which an estimated 59 

per cent of the usable agricultural area was farmed under leases in 2005 (Hartvigsen), 

principally from the State. Kay et al., Extent of Farmland Grabbing in the EU, states 

that ‘an estimated 1 million ha of land has been obtained’ using so-called ‘pocket 

contracts’ not recorded with the land registry ‘by foreign persons or companies over 

the past two decades, including of Austrian, Dutch, Danish, German and British 

extraction’, a claim repeated in Kay, Land grabbing and land concentration, although 

the use of pocket contracts is now covered by the Hungarian Criminal Code of 2012. 

 

Amendments to Law LV/1994 coming into effect on 1 Jan 2013 enacted that a 

usufruct could no longer be validly created by contract except in favour of a ‘close 
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member of the same family’, and provided that any such usufruct already in 

existence and created for an indefinite period, or for a fixed term expiring after 31 

Dec 2032, would be extinguished by operation of law on 1 Jan 2033. This was 

reiterated by Law CXXII/2013 on transactions in agricultural and forest land, which 

defined ‘close members of the same family’ as spouses, direct ascendants, adopted 

children, children and step-children, adoptive parents, step-parents, foster parents, 

brothers and sisters. This, however, was not enough, and by Law CCXII/2013, 

adopting transitional measures in relation to Law CXXII, the rules on extinction of 

rights of usufruct were again amended, so that any usufruct existing on 30 April 2014 

and created for an indefinite period or for a fixed term expiring after that date by a 

contract between persons not close members of the same family would be 

extinguished by operation of law on 1 May 2014. Those holding rights of usufruct 

were to be notified by 31 October 2014 by the authority responsible for the land 

register and must within 15 days deliver a statement of close family relationship: no 

extensions to this time limit were to be allowed after 31 December 2014, and where no 

close family relationship was revealed or no declaration was made, the authority was 

to cancel registration of the usufruct within six months of the deadline for receiving 

the declaration, and in any case no later than 31 July 2015. 

 

These legal provisions are the subject of the Segro and Horváth Cases (CJEU, C-52/16 

and C-113/16), in which the Italian, Austrian and Portuguese governments also 

submitted observations. The CJEU found on 6 March 2018 that these provisions 

infringed the right to free movement of capital and in April 2019 that they amounted 

to deprivation of property.   

 

However, a number of further general requirements were introduced in 2013, 

including that land must be acquired by a person with an agricultural of forestry 

qualification or three years’ practical experience, an undertaking to farm the land in 

person, a pre-emption right in favour of local farmers and a limit of 300 ha in personal 

ownership and usufruct, or up to 1,200 (exceptionally 1,800) ha in use (e.g. under 

tenancy), (A. Raisz, ‘Topical issues of the Hungarian land-transfer law: Purchasing 

and renting agricultural land, legal framework and practical problems’, JRL, 3 

(2017), 68-74). Currently a basic examination (which is set in Hungarian) has to be 

taken and passed and in addition the sale contract must be published and the local 

Land Committee then has to give permission, based on a number of criteria, some of 

which (does the purchaser ‘need’ the land, or is the acquisition ‘speculative’) have 

been criticised as being subjective. At this point, other local persons may seek to 

exercise a right of pre-emption through the Committee. The inability to form a family 

company to own land is also seen as unduly restrictive. Although a company can lease 

land, it is subject to the same pre-emption procedure. Currently, the State owns some 

100/150,000 ha of arable land (pers. comm.). 
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At the same time, allegations of impropriety in the sale and leasing of land owned by 

the State have been made (e.g., New York Times, 4 November, 2019).These 

concerned, inter alia, the alleged sale of 12 state-owned farming companies to 

‘politically connected buyers’ in 2002, and more recently a lease of 500 ha in Borsod-

Abaúj-Zemplén county, a sale of over 1,500 ha in Fejér county and a sale of 500 ha in 

Csongrád county. 

 

c) Romania 

By 2013, some 1,600,000 ha of utilised agricultural land remained in State or 

municipal ownership and was leased to private farms. Many of the larger farms were 

structured as agricultural associations which had evolved from former collective 

farms (Hartvigsen). State farms were restructured with shareholders (in units of 50 

ha, according to Britannica.com). In principle, during the post-2007 transition period, 

foreigners buying land had to be registered in Romania as self-employed farmers or as 

legal persons (Yancheva et al.). According to the European Commission, foreigners 

had acquired rights to use or control 84,000 ha of arable land (or 0.4 per cent of the 

total) by 2015 (Acquisition of Farmland and EU Law). This figure appears to be 

contested by B. Szocs et al., Land Grabbing in Romania (Eco Ruralis, 2015), which 

states that according to the Romanian Ministry of Agriculture and Rural 

Development, foreign owned agricultural land amounted to 700,000 ha or 8.5 per cent 

of the total, and by Kay et al., Extent of Farmland Grabbing in the EU, which lists 18 

‘reported deals’ in Romania involving other EU countries with a ‘contract size’ 

totalling some 126,160 ha (including two forest contracts totalling respectively 12,000 

ha and 7,261 ha) and then claims that ‘up to 10% of agricultural land is in the hands 

of investors from outside the EU, with a further 20-30% controlled by investors from 

the EU’. (This claim is repeated in Kay, Land grabbing and land concentration, and 

was then reproduced by LAPAR (no. 215, 6 Dec 2016), in the form that, ‘according to 

the Dutch Transnational Institute of Research (TNI), out of the total agricultural 

land of Romania, over 40%, namely 5,300,000 ha belongs to foreign investors’.) Kay, 

in Land grabbing and land concentration, goes on to criticise the sale-and-leaseback 

arrangements operated ‘in at least 51 Romanian villages throughout the west, south 

and east’ by Rabo Farm, an agricultural investment set up by the Dutch Rabobank. 

However, a number of the biggest ownerships cited by Szocs et al. appear to be 

Romanian-owned: InterAgra (Ioan Niculae), 55,000 ha, Racova (Adrian Porumboiu), 

over 40,000 ha, and TCE 3Brazi (Tărâţă family), with over 65,000 ha, although the 

last seems to be the same as Maria Group, stated to be a Lebanese company (Kay et 

al. Extent of Farmland Grabbing in the EU, repeated Kay, Land grabbing and land 

concentration, and LAPAR, no. 215/6 Dec 2016). Italian companies are stated by 

Szocs et al. to ‘control’ 220,000 ha, although the three examples cited are 

Genagricola, 4,460 ha, Padova Agricultura, 4,820 ha and Riso Scotti, 11,000 ha. 

Andreas v. Bardeau is stated to have bought 12,000 ha from the State Domain, and 

leased another 5,800 ha, plus 3,000 ha from smallholders (Szocs et al., largely 
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repeated Kay et al., Extent of Farmland Grabbing in the EU). The Finnish company 

Tornator Oyj is stated to have bought 12,000 ha of forest (the same contract as 

mentioned above) and Schweighofer, an Austrian company, 14,299 ha (Szocs et al.). 

while Harvard University is stated to have bought 32,000 ha of forest and 2,000 ha of 

farmland in 1997 (LAPAR), although this was then re-sold because some 600 ha was 

disputed (Nichiforel et al.).  

 

Against this background, it is complained that local farmers do not have money to 

buy, while banks and investment funds buy land for speculative purposes (Szocs et 

al.) It is also claimed by Kay et al., Extent of Farmland Grabbing in the EU, that 

‘labour requirements of intensive agribusiness operations compared to family farming 

are minimal’, although the example cited of Emilana West Rom with 99 employees 

on an area of 11,000 ha would not be out of line with arable operations in western 

Europe (it is not clear whether the less exact figure of employees given for a second 

example relates to all the land mentioned). 

 

In 2019 proposals were brought before the Romanian parliament to amend laws 

17/2014 and 268/2001 relating to the acquisition of agricultural land outside urban 

areas and villages. These proposals would establish pre-emption rights in favour of 

owners and first degree relatives, then tenants or owners of fixed investments on the 

land, and then owners or tenants of adjacent agricultural lands. Thereafter, pre-

emption rights would be exercisable by young farmers (defined as a person under the 

age of 40 as defined in Regulation 1305/2013 of the European Parliament and Council 

and intending to be a farmer, with specific priority for those involved in animal 

husbandry), then the Academy of Agricultural and Forestry Sciences, then natural 

persons domiciled or resident in the administrative districts where the land is 

situated, and finally the State, through the Agency of State Domains. In general, a 

condition of five years prior residence in the administrative district or, in the case of 

companies, national territory would be imposed, although in the case of a young 

farmer, this is reduced to one year in the national territory. In the absence of the 

exercise of pre-emption rights, natural persons who have been domiciled in Romania 

for five years and carrying on agriculture there over that period may acquire the 

land, provided that they have also been registered for tax purposes for the same time 

and are qualified in agricultural studies. Tax at eighty per cent of the notarial value 

would become chargeable on a re-sale within eight years. This measure, which is 

stated to be aimed at investment funds, would also apply to transfers of 25 per cent or 

more in the value of a company owning the land. A further proposal (apparently 

rejected by the government) would impose a limit of 750 ha on land owned by the 

pre-emptor when a natural person. 

 

At the same time, there are concerns over the scale of illegal logging in the 

Carpathians, estimated in the case of Romania to reach 38 million cu. m. annually 
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(Romania Insider, 25 Oct 2019). There was a reported crackdown by Romania’s 

Directorate for Investigation of Organised Crime in 2018, and a forest ranger was shot 

and killed in October 2019.  

 

d) Bulgaria 

Despite restitution/privatisation, the state currently owns 280,000 ha of agricultural 

land (mostly let to tenants) and 4 million ha of forest (figures at 2019). It has been 

calculated that farms with an average size of 336.5 ha hold 66 per cent of the 

agricultural land and that 34 per cent is held by small farms with an average size of 

1.8 ha. There is therefore, in addition, a considerable degree of fragmentation 

following restitution, with implications for viability, the maintenance of irrigation 

schemes (where the irrigated area is stated to have declined by some 90 per cent), and 

rural depopulation. Consequently a number of local land consolidation schemes have 

been promoted. (Kiril Stoyanov, ‘Short Introduction of the Land Consolidation 

Status Quo and its Impact on the Rural Development’ (April, 2018). In some areas, 

so-called ‘white spots’, landholders are obliged to declare their intention to use their 

land each year by a specific date, failing which the municipality will lease the land to 

arendatori for the ‘average regional rent’: the owners have three years to claim the 

rent from the municipality (G. Medarov, ‘Land concentration, land grabbing and 

land conflicts in Europe: the case of Boynitsa in Bulgaria’, in J.C. Franco and S.M 

Borras (eds.), Land Concentration, Land Grabbing and Peoples’ Struggles in Europe 

(TNI, Amsterdam, 2013), where Tianjin Farms Agribusiness Group Company had 

acquired 2,000 ha under lease at Boynitsa to grow cereals.) According to Kay et al., 

Extent of Farmland Grabbing in the EU, investors from ‘Bulgaria, Austria and USA’ 

were involved in land deals over 21,400 ha; but it is separately stated that the Elana 

Agricultural Land Opportunity Fund (owned by QVT Fund LP, based in the Cayman 

Islands), Allianz Bulgaria (part of the German Allianz Group) and Credit Suisse 

Securities controlled 29,320 ha in early 2009, that Ceres Agrigrowth Investment Fund 

owned approximately 22,000 ha in 2008 and that Winslow Group JSC (a Bulgarian-

British partnership) owned 2,500 ha in 2008. However, foreigners had acquired rights 

to use or control 68,000 ha (or 1.3 per cent) of agricultural land by 2015 (Acquisition 

of Farmland and EU Law). In 2013, the Bulgarian Parliament unilaterally extended 

the transitional regime for foreign persons acquiring land until 2020 with the further 

requirement that natural or legal persons acquiring agricultural land to have been 

resident in Bulgaria for five years. This was struck down by the Constitutional Court 

in 2014, However the Parliament ignored the Court, reiterated the five-year rule and 

introduced a number of further requirements: sales over 1 ha must be to natural 

persons with an agriculture or forestry qualification or practising farming or forestry 

for three years, prior approval by the State Agricultural Land Agency, protection of 

existing leases, and rights of pre-emption (Yancheva). As in other countries, the 

farming population is aging (36 per cent of farmers aged over 65 but only 14 per cent 

aged below 40).  
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e) Estonia 

Following restitution under the Land Reform Act of 1991, some 2.5 million ha is 

privately owned while some 1.8 million ha (including 1.2 million ha of forest land, 

95,000 ha agricultural land, plus water, wetlands, etc) still belongs to the State. 

 

f) Latvia 

As at 2005, some 24 per cent of the utilisable agricultural area was occupied under 

leases (Hartvigsen). 

 

g) Lithuania  

Some 53 per cent of the utilisable agricultural area was held on leases in 2005, and in 

2011 the average farm size was 5.3 ha (Hartvigsen). As at 2015, foreigners had 

acquired the right to use or control some 8,000 ha, or 2.3 per cent of the total, of 

agricultural land (Kay et al., Extent of Farmland Grabbing in the EU, repeated in 

Acquisition of Farmland and EU Law). In 2013, the State owned 1,078,000 ha of 

forest, while 853,000 ha was in the ownership of private individuals (D. Mizaraite and 

S. Mizaras, Forest Land Ownership Change in Lithuania, Vienna, 2015). A limit of 

1,500 ha was set on private ownership of forest land in 2019, from which the State 

and state companies were exempt. Currently the State owns 175,433 ha of arable land 

and 1,079,470 ha of forest.  

 

h) East Germany 

Collective farm buy-outs under EALG 1994 often resulted in extensive but under-

capitalised ownerships. The resulting structure seems to have contributed indirectly 

to the KTG Agrar story, although the company had other origins. Currently there 

have been suggestions that the right to buy land should be the subject of restrictions 

by way of a cap and/or pre-emption rights. This would be a matter for the Länder and 

there has been some interest in, e.g., Sachsen-Anhalt.  

 

The Politics of Scale in marginal areas 

 

i) In Scotland, there has been a long history of large ownerships in the upland areas 

(and especially the Highlands). The gradual integration in a wider market economy in 

the late eighteenth and early nineteenth century proved extremely challenging, and 

some two-thirds of the ancestral estates in the Highland were sold. Economic 

adjustment, which took place in a period of rising population, was marked by the 

often contentious move, in order to try and rescue a collapsing economic situation, to 

refocus the rural economy away from subsistence agriculture by introducing 
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extensive sheep-farming and rehousing the population in newly built villages based 

on crafts or fishing combined with crofting or else assisting their emigration 

(especially from the West coast) to North America (a process which came to be 

described as the clearances). According to a survey by R. Hindle et al., which adopted 

a multi-functional definition of ‘estate’ as a landholding ‘with a range of interests 

that may include in-hand farming, let farms, sporting interests, forestry, residential 

property, workspaces, tourism and community facilities’,  some 1,125 estates control 

some 4,100,000 ha, or about 70 per cent, of rural land, with 667 estates of between 

1,000 and 10,000 ha and 87 larger than 10,000 ha (R. Hindle et al., Economic 

Contribution of Estates in Scotland: An Economic Assessment for Scottish Land and 

Estates (SLE, Edinburgh, 2014). Despite the statement attributed to A. McKee et al., 

‘The Scottish Private Estate’, in J. Glass et al., Lairds, Land and Sustainability: 

Scottish perspectives on upland management (Edinburgh, 2013), that there is a 

relatively high degree of intergenerational continuity amongst the owners of large 

estates, the number of big Highland estates in the possession of historic Scottish 

families is in the region of ten [e.g. Sutherland, Seafield, Cawdor, Moray, Invercauld, 

Atholl, Locheil, Dunvegan, Argyll, cf. in southern Scotland, Buccleuch, which at 

210,000 acres (plus Boughton, Northamptonshire 11,500 acres) is larger than any of 

these.] The reality is that since the late nineteenth century, Highland estates have 

tended to be recapitalised by outside money (historically from England, Balmoral 

being an early example). Recently, concern has been expressed that ownership of 

Highland estates is increasingly absentee and foreign. Anders Povlsen, now said to be 

the largest private owner in Scotland, is Danish. However, there is a major difference 

between Buccleuch (in the south) and Povlsen (in the Highlands), both as regards 

structure and objectives, since the interest of Buccleuch is in a diversified rural 

economy (agriculture, forestry, leisure and amenity, renewable energy, properties) 

while Povlsen’s interest lies principally in nature and rewilding.  

 

j) It has also been suggested that it should be a condition for acquisition of land in 

Scotland by legal entities that they are registered in an EU country (LRRG, 2014). 

According to Research on interventions to manage land markets and limit the 

concentration of land ownership elsewhere in the world (Scottish Land Commission, 

2018), this is partly on grounds of traceability and accountability in the public 

interest and partly as a measure to prevent tax fraud and tax evasion (although 

examples of this have not been cited). The same report states that ‘non-economic 

motivations (particularly recreation) can outweigh economic reasons for purchasing 

land … and owners typically subsidise their estates from earnings made elsewhere’. 

Later, however, the report notes that in central and eastern Europe, a prominent 

concern has been land fragmentation rather than concentration, and that 

‘fragmentation has negative effects on the land market by increasing negotiation and 

information costs, and reducing farm performance’ (citing J. Loughrey et al., 

Inequality of Farmland Size in Western Europe, 2016).  
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k) It should be noted that many of the problems of marginal, upland areas are also 

found in the Spanish sierras, where however the settlement pattern found in 

Highland Scotland was historically absent. Practically, much discussion about large-

scale ownership in Spain has tended to ignore distinctions between sierra, dehesa and 

campiña and to assume the potential availability of irrigation. However, in reality the 

crucial future role of such marginal areas is likely to be their contribution to 

environmental (and especially climate) policy: to maintain soil cover, to maintain and 

increase tree cover and to protect biodiversity. 

 

The Politics of Scale in France 

 

(1) SAFER in France 

The SAFER were established in each département in 1960 by Law 60/808, as part of 

the wider provisions of the Code Rural instituted in the years 1958-62. The SAFER 

operate through having a right of pre-emption (but not a right of compulsory 

purchase) in the case of a transfer for consideration (à titre onéreux) which enables 

them to substitute a buyer or tenant of their choice in a given transaction. However, 

the SAFER cannot pre-empt where a sitting tenant buys the land from the owner or 

where the tenant decides to surrender the land and the owner then decides to farm it 

himself (whether working it himself or by a contractor), or, in the case of a company, 

where less than 90 per cent of the share value is transferred. Evidently, in those 

circumstances where the SAFER can intervene, transactions may follow a process of 

‘amicable negotiation’, but the pre-emption procedure exists as a fall-back power in 

the hands of the SAFER. Although the SAFER (and their substitute purchaser) in 

principle would have to match the agreed price, the SAFER may also appeal to the 

court against the sale price previously agreed. However, the owner may withdraw the 

property if he (she) disagrees with the terms offered by the SAFER.   

  

Surfaces Minima d’Installation (SMI), since 2015 replaced by Surfaces Minimales 

d’Assujettissement (SMA) were established (often by zone) within each département 

for polyculture-élevage and also for individual specialist crops (for example, for 

polyculture-élevage in the Vienne, 25 ha in the zone de plaine but 34 ha in the zone 

défavorisée), with a default national SMA of 12.5 ha fixed by ministerial arrêté in 

2015 replacing the earlier default national SMI of 1985. Since then, local SMAs were 

established by arrêté of the Préfet of each département.  

 

The SMI/SMA were considered the minimum size for a young couple viably to farm 

and were also the basis for the social statut of farmer. On the sale of a farm or the 

termination of a farm tenancy, if a farm larger than (usually) twice the SMI/SMA 

would result, the SAFER have a right of pre-emption (or in the case of the former 
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tenanted land, to a new tenancy) exercisable in favour of a farmer chosen by them 

whose farm is below that size. This upper limit is since 1999 fixed in relation to the 

Unité de Référence (UR), which is typically twice the SMI/SMA (e.g. 50 ha in the 

zone de plaine of the Vienne), although the relationship between the concepts is 

variable according to département, since in the Eure, the SMI/SMA for polyculture-

élevage is 38 ha, the UR is 90 ha but the level below which pre-emption rights can be 

exercised is 3 x SMI, i.e. 114 ha (arrêté 17 juin 2014, advice on Chambre 

d’Agriculture, website). Prior to 2015, the SAFER had to acquire all the property or 

none of it, and could not acquire woodland, but these restrictions have been removed. 

It is currently a matter for debate whether they should be given the ability to acquire 

shares in a company.  

 

The decennial recensements agricoles, e.g. 1979-80 and most recently 2009-10, are an 

important source of data by département, from which the mean Surface Agricole 

Utilisée (SAU) can be calculated. To give examples of SMAs for polyculture-élevage 

in (unless otherwise stated) 2016 in relation to mean SAUs as at 2010: 

            SML/SMA in ha                                              Mean SAU in ha (2010) 

 Aisne  10 or 19 (according to zone)  97  

 Allier  20     88  

 Aube  17.5     71  

 Cher  32 (SMI in 2008)   114  

 Eure  38 (SMI in 2014) (UR 90)  75  

 Eure-et-Loir 16.5     104  

 Loir-et-Cher 16     84 

 Loiret  30 (UR 92)    93 

 Maine-et-Loire 10     56 

 Nord  10 or 12.5 (according to zone)  53 

 Oise  15 or 18.65 (according to zone)  110 

 Orne                        15 or 21 (according to zone)  67 

 Pas-de-Calais 18, 20 or 25 (according to zone)  69 

 Saône-et-Loire 10, 12, 13 or 15 (according to zone) 67 

 Sarthe  12     70 

 Seine-Maritime      24 (UR 50)    61 

 Seine-et-Marne      20     128 

 Somme  12, 14, 16 or 17 (according to zone) 86 

 Yonne  15     98 

 Yvelines  20     94 

 

However, the SAU figures can mask bigger operating businesses in cereal-growing 

areas, e.g. Picardie, Île-de-France, Centre. It is clear that there is a recognised pattern 

of larger scale farming (however defined), e.g. ‘Des exploitations toujours plus 

grandes’ (Picardie), ‘L’agriculture, l’affaire des grandes exploitations’ (Cher), ‘Les 
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grandes expolitations deviennent majoritaires’ (Loiret). (Source: Agreste). This 

pattern arises principally from economies of scale in arable farming. Modern 

equipment is larger and more costly, and needs to be deployed on a scale much larger 

than the SMA. This can make intervention by the SAFER impracticable, since it is 

not their function to assist businesses with their fixed costs.  

 

The political debate is typically couched in terms such as ‘la lutte contre 

l’accaparement des terres agricoles’ and ‘presérvation des terres agricoles’. In March 

2017, the Conseil Constitutionnel struck down two clauses of a proposed law that 

would have enabled the SAFERs to pre-empt the transfer of majority share-holdings 

in farm-owning companies (2017/748 DC du 16 mars 2017). 

 

A number of criticisms have been made of the SAFER, including that they have lost 

sight of their original objectives (Cour des comptes, 2013), that they should 

concentrate on helping new entrants into agriculture (in 2012, out of 88,000 ha 

subject of retrocession by the SAFER, only 2,761 ha related to the initial entry of 

young farmers into agriculture), that their procedures for the allocation of land often 

lack transparency, that by taking advantage of exemption from droits d’enregistrement 

given to facilitate the installation of young farmers, they have been able to develop 

their role as intermediary and receive commissions in the order of 5 per cent, and in 

some cases to make a profit of 8 per cent (SAFER Aquitaine-Atlantique), with 

bonuses to (often highly paid) salaried staff (Cour des comptes, Wikipedia), despite 

being non-profit-making organisations, that they thus are becoming actors in the 

land market partly in their own interest, and that, especially in the predominantly 

cereal-growing areas, their operation has become impracticable due to economies of 

scale. More generally, however, the SAFER clearly impose a transaction cost on the 

vendor/landlord, and obstruct the landlord’s ability to manage his own property (for 

example, by consolidating tenanted farms). The landowner wishing to buy out a 

tenant farmer who wishes to retire and add the farm to his own farming operation is 

the subject of discrimination. The statut du fermage has been described as une prison 

pour les propriétaires (Josiane Béliard, SNPR, 2019). Moreover, a small owner giving 

up farming is, in effect, encouraged to sell rather than to retain his investment but 

make his land available for another business on more flexible terms. More 

fundamentally, it would appear that SAFER’s understanding of economic viability 

lags well behind reality. It would also appear that, since France had the largest share 

(at 19.2 per cent) of EU GHG emissions from CH4 in the 3.A.1 category (enteric 

fermentation from cattle) in 2017 and showed one of the smallest reductions since 

1990 (9 per cent), SAFER may be hindering a reduction in emissions in the most 

important agricultural category (compare Germany, with 14.8 per cent of 3.A.1 

emissions in 2017, but a reduction of 28 per cent on 1990 levels). 
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In November 2018, the SAFER group issued a public statement entitled Contribution 

aux réflexions sur le foncier, demanding that real property (foncier) should be placed 

‘under the protection (or, sauvegarde) of the Nation’, and the creation of a single sales-

point run by itself (un guichet unique géré par le Safer), with oversight over all land-

based businesses (contrôler l’ensemble des projets d’exploitation), on the grounds that 

the State must be able to intervene in and potentially oppose all such businesses (de 

pouvoir intervenir sur tout projet d’exploitation et de pouvoir éventuellement s’y opposer), 

and to regulate all markets (contrôler l’ensemble des marchés immobiliers et mobiliers). 

The SAFER group asserted that the system of pre-emption rights which it operates 

moralised the property market (les droits de préemption des Safer ont fait la preuve de 

leur utilité et efficacité pour moraliser le marché du foncier) and insisted that regulation 

should be based on three axes: the transparency of all property markets, the targeted 

control of markets and prices, and the orientation of markets in favour of public 

policy objectives. The SAFER claimed that 62 per cent of land was managed by 

companies, regretted that the sale of parts of companies was unregulated (that is, not 

subject to the pre-emption system operated by the SAFER) and insisting that the 

encouragement of professional agriculture presupposes a juridical definition of the 

farmer (définir le statut juridique de l’exploitant). 

 

More recently (2019), it was announced that there would be a new law regulating the 

property market early in 2022.  The President of FNSAFER was quoted as saying 

that the whole of the market must be regulated, including shareholdings and 

specialist work (l’ensemble du marché doit être régulé, y compris les parts sociétaires et le 

travail à façon) and that enterprises working large areas over 1,000 ha or more do not 

manage the land but ‘de-manage’ it (quand des entreprises travaillent sur 1,000, 2,000 

voire 12,000 hectares en région Centre, vous n’aménagez pas le territoire, vous le 

déménagez). 

 

A recent publication, Frédéric Courleux, Réguler les marchés fonciers agricoles: les 

principaux arguments économiques (Agriculture Stratégies, November 2019), sets out 

the theory from this perspective. La législation foncière vise précisément à garantir la 

coexistence harmonieuse des différents ayants droit. This assumes a ‘bundle’ of rights: le 

concept de faisceaux de droits s’applique particulièrement bien aux terres agricoles, surtout 

en France où les droits du fermier sont clairement établis et coexistent avec ceux du 

propriétaire. In other words, avec le statut du fermage, notre régime foncier agricole 

s’éloigne assez largement du modèle de la propriété privée absolue. The economic 

argument that this handicaps access to credit is rejected: les protections accordées aux 

fermiers leur ont donné une stabilité quasiment équivalente à la propriété. Although, of 

course, this can only be at the owner’s cost, it is argued that, si les régulations du 

foncier limitent les prérogatives des propriétaires, c’est en premier lieu pour donner aux 

fermiers les conditions propices pour entreprendre et investir. Indeed, we are told that le 

contrôle des loyers de la terre d’oeuvre depuis 1945 est un facteur d’autant plus positive 
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pour la compétitivité de l’agriculture française que plus de 63 pour cent des terres sont en 

location. Moreover, the price of land is lower in France because beyond the Rhine 

there has been a capitalisation des subventions de la PAC. Inevitably, the conclusion of 

this line of argument is: La crise agricole actuelle n’est pas la conséquence d’une 

régulation des marchés fonciers qui aurait empêché l’expression des economies d’échelle en 

agriculture. On the contrary, la politique foncière agricole ne saurait par porter le 

chapeau des errements d’une politique agricole commune (PAC) … . La régulation des 

marchés fonciers organise une sorte de réforme agraire permanente à la base du mode 

d’organisation de la production agricole de type familiale. The way that ‘harmonious 

coexistence’ depends on discrimination against the owner and then requires public 

money to sustain it has seldom been more clearly expressed. 

 

V. Diversification and multi-functionality. 

 

Ownership is fundamental to a management response enabling the estate (understood 

in terms of the definition offered by Hindle, above) to act as a platform for 

agriculture, forestry and conservation, and climate policy, and, at the same time, as a 

platform for smaller businesses in the rural economy. These businesses may be 

traditional tenanted farms but, as diversification proceeds, they typically depend on 

the re-use of former farm buildings and cottages. Thus, the estate shifts from a purely 

agricultural or agricultural and forestry focus to a wider role in a broader rural 

economy. 

 

The following examples are offered, although in most cases they are only typical: 

(1) Holkham: 25,000 acres (8,000 a. farmed in hand, including 2.000 a. grass, 11,000 a. 

between 15 tenant farmers, 2,000 a. woods, 4,000 a. NNR) 

a) Direct employment 220 people (290 in ‘summer’ season, some semi-retired).  

b) The public as part of the business model. 

c) Improved fertility from 6-course rotation (e.g. Winter Barley, Oilseed Rape, 

Wheat, Sugar Beet, Spring Barley, Potatoes; may come to include grass leys) 

 The estate as platform for smaller businesses: capitalisation of tenant farms 

 (reservoirs); public access/tourism business, including hotel, caravan site, walking, 

 bird-watching; Longlands, £2M conversion of redundant farm buildings complex 

 to offices  (7 businesses, one employing 70 people, the 6 others employing 30);  290 

 cottages (285 let to residential tenants, of whom 20 per cent retried workers) 

(2) Blenheim: 10,900 acres, of which 25 per cent is farmed directly in-hand and 60 per 

cent by eight tenant farms, with 15 per cent forestry, with additional businesses 

and residential properties. 

(3) Buccleuch: some 219,999 acres in southern Scotland, including land farmed in 

hand, tenant farms, forestry, tourism, residential property and renewable energy. 

In addition, at Boughton (Northamptonshire), 11,500 acres including 4,000 acres 
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of land farmed in hand, nine let farms of 350-900 acres each, and 2,300 acres 

forestry).  

(4) Ford and Etal: 15,000 acres, with 30 registered farm holdings let to 18 tenants 

and/or contract farmers, ranging from 10 ha to 900 ha; 193 residential properties; 

31 microbusiness commercial tenants; 120 employees of the estate, the tenants and 

other businesses; significant visitor numbers from tourism. 

(5) Esterházy estate (Austria). Forestry 22,400 ha (high forest 15,900 ha and 6,500 ha 

coppice), wildlife and wetlands (Neusiedler See) 16,000 ha (8,400 ha reedbed), 

agriculture 5,600 ha (organic agriculture in low rainfall conditions, 2,200 ha 

farmed in hand, 15 employees), historic built heritage (Eisenstadt, Forchtenstein).  

(6) Estate of Galina Peycheva-Miteva (Bulgaria). This is a good example of 

diversification by an energetic owner. Vines 60 ha, lavender 40 ha, roses 10 ha, 

coriander (bio) 100 ha, alfalfa (bio) 100 ha, wheat 89 ha, barley 78 ha, sunflower 

110 ha, grass mixes (bio) 200 ha, milk thistle 54 ha, cotton 10 ha.  

(7) Kálnoky (Romania), already cited. 

(8)  Degenfeld, Tokaj (Hungary). Wine business and family manor house. 

(9) Castello di Reschio (Italy). Derelict farmhouses converted to holiday 

accommodation, bringing in capital and supporting a management company 

providing local employment. 

(10) Dehesa de Los Llanos (Spain). Cereals, alfalfa, some irrigation but 30 per cent 

rotational fallow (on poorer land), dehesa, lavender, olives, vines, poppies, 

renewables (solar panels), production of Manchego cheese (60 employees).  

(11) Sannarp (Sweden). Forestry, agriculture (cereals, grass, legumes, nectar mixes for 

insects), renewable energy, 12 let houses (mixture of residential and holiday) 

(12) Heerlijkheid Mariënwaerdt (NL). 

(13) Landgoed Middachten (NL). 

(14) Bistorf-Nordsteimke (Woldsburg, Germany) 

 

VI. Conclusions and Recommendations: The integration of economy, environment and 

society  

 

It will be seen that the application (and in most cases recent introduction) of 

restrictive measures in the land market is now widespread. The use of pre-emption 

rights (including privileges in favour of local buyers) is the most common (France, 

Hungary, Romania, Bulgaria). The principal criticisms of this are lack of 

transparency and (uncompensated) loss of freedom to manage by the owner. 

Fundamentally, the attempt to use pre-emption rights as a social measure in a 

changing rural economy implies an intrinsically ‘social’ model for Agricultural Policy, 

and keeps farms below the level of viability while implying a fundamental lack of 

economic diversification in the rural sector. This is linked to the debate on ‘self-

farming’: a ‘genuine’ farmer is perceived, not in terms of a person engaged in a realistic 

farming business, but as someone ‘tied’ to the land, a perspective often deeply 
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unattractive to younger people because of its evident anachronism. Yet it has not 

been suggested that farm labour, per se, should have equivalent protection: instead, it 

is typically redeployed over time in the rural economy, as has happened in, for 

example, the UK and Germany. Requirements for qualifications in farming are 

correctly considered unnecessary by the authors of Acquisition of Farmland in EU 

Law in cases where an assurance can be given that the land will be correctly farmed. 

Practically, they discriminate against ownership and the introduction of outside 

capital. Where these requirements exist, however, the standard of knowledge required 

is not considered unreasonable per se. A prohibition on sales to, or ownership by, legal 

persons (Hungary, Bulgaria) or restrictions (Romania) is open to the objections 

already mentioned by Acquisition of Farmland and EU Law, and in the context of 

family ownership is widely considered an unjustified interference in the family’s 

ability to manage its own affairs through a single legal vehicle. Acquisition caps 

(Hungary, Poland, Lithuania, potentially Romania, in practice France) are 

widespread, and open to the criticism that they are set at arbitrary levels. 

 

While it is entirely understandable that the problem of the small farmer in rural areas 

and the wider future of rural communities should cause concern, the diagnosis is 

fundamentally retrogressive. The question is not one of making small farms a little 

bigger, while leaving the small farmers tied to the land. It is a question of redeploying 

small farmers within a much broader rural economy, while enabling them to retain 

ownership when they wish, but on terms that enable the land to be managed more 

effectively. These issues were recognised as long ago as the 1960s by Dr Sicco 

Mansholt. 

 

Through most of eastern and central Europe, restitution and privatisation have not 

been achieved within the transition periods negotiated in the Treaties of Accession. 

The process of normalisation now needs to be completed over a realistic time-frame. 

 

Meanwhile, CAP payments in the new Member States remain at a lower level for 

budgetary and broader economic reasons. Without completion of restitution and 

privatisation, it remains difficult to envisage on what basis convergence could be 

achieved. 

 

At the same time, it is recognised that big farming companies concentrating on 

agriculture lack the degree of diversification often found on larger traditional family-

owned estates in (for example) the UK, Germany and Scandinavia. 

 

The objectives of Agricultural Policy need to include a broader range of actions, 

including: 

Climate policy: Sequestration, substitution and building resilience 

Forestry 
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Biodiversity 

Landscape 

Diversification of the rural economy 

It is in this way that social objectives can also be met. 
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